 European Commission

Competition

Svatomartinska konference, UOHS
Brno, 30. listopadu 2011

VYMAHANI NAHRADY SKODY
— POHLED Z BRUSELU

Filip Kubik
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Co se (ne)stalo za uplynulé tri roky?

e Legislativa EU -
e Legislativa vnitrostatni

e Soudni praxe EU

e Soudni praxe vnitrostatni

< < <<

e + 20 miliard € (kazdorocné) k mani

European Commission, 2
DG Competition, Private Enforcement Unit
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AIR CARGO
kartel v letecké nakladni doprave

e Setfeni Komise, informace od Zadatele o leniency

e Zaloba EMERALD & SOUTHERN GLASS proti
BRITISH AIRWAYS (2008, High Court, Londyn)

e Zaloba CFI (ERICSSON, PHILIPS a dal%i) proti AIR
FRANCE-KLM (zari 2010, Amsterdam)

e Rozhodnuti Komise (2010, pokuta 799 mil. €)

European Commission, 3
DG Competition, Private Enforcement Unit
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Dalsi priklady zalob B2B

e HONDA (2011), VOLVO (2010) proti ASAHI a dalsim
- kartel vyrobcu skla pro auta (High Court, Londyn),
navaznost na rozhodnuti Komise (2008, pokuta 1,3
miliardy €)

o 2a|oby CARTEL DAMAGES CLAIMS — cement,

peroxid vodiku (Némecko), sodium chlorate (2011,
Nizozemi)

European Commission, 4
DG Competition, Private Enforcement Unit
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y,Leading by example®:
vytahy a eskalatory

e Zaloba KOMISE proti SCHINDLER a dal3im (2008,
Tribunal de Commerce, Brusel)

e Pfedrazeni vytahu v budovach instituci EU

e Predbézna otazka k Soudnimu dvoru (2011) —
pripustnost dvojrole soutézniho uradu a zalujiciho o
nahradu skody

European Commission, 5
DG Competition, Private Enforcement Unit
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Dalsi zaloby ze strany verejné spravy

eZaloba finské vlady a obci — kartel producentt
asfaltu

eZaloby britské vlady a spravnich orgadnd ve
zdravotnictvi proti farmaceutickym firmam Servier a

Reckitt Benckiser (obé zaloby 2011, High Court,
Londyn)

European Commission, =
DG Competition, Private Enforcement Unit



. European Commission

Competition

Zaloby ze strany spotiebitelt

European Commission, 7
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Kdo ma pravo na nahradu skody?

*Pfimi / neprimi zdkaznici / spotrebitelé
eSkutecna skoda / usly zisk
ePripustnost obrany ,passing-on“

eKdo nese dukazni bremeno?

European Commission, 3
DG Competition, Private Enforcement Unit
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Skoda zplisobena kartelem

Price A: Effect of higher prices on actual
consumers

B: Effect of higher prices on lost
consumers/loss of volume to actual

Cartel
price consumers
Counterfactual
price
0 Cartel Counterfactual Quantity
quantity quantity
European Commission, 9

DG Competition, Private Enforcement Unit
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Rozsudek Bundesgerichtshofu ve veéci
samopropisovaciho papiru (2011)

eNeprimy zakaznik ma narok na nahradu skody (a
nese dukazni bremeno ohledné vzniku skody)

eProspéch plynouci zalobci z preneseni kartelové
prirazky na dalsi zakazniky se zohledni v ramci
,Vorteilsausgleich” (dukazni bfemeno ohledné
preneseni nese primarné zalovany, omezené
sekundarni dukazni bremeno zalobce)

European Commission, 10
DG Competition, Private Enforcement Unit



 European Commission

Competition

Pristup k diikazim

e Pravomoc soudu naridit strandm predlozeni dokumentu
e Pristup k dokumentlm ve spisu soutéznich urad
e Ochrana programu shovivavosti (leniency)

European Commission, 11
DG Competition, Private Enforcement Unit
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Rozsudek Soudniho dvora ve véci PFLEIDERER
v. Bundeskartellamt (2011)

e V/nitrostatni soud musi pri zkoumani zadosti o
pristup k leniency dokumentum vzit v potaz
konkrétni okolnosti pripadu, a to ve svéetle dvou
rovnocennych zajmu:

- ochrana ucinného verejnopravniho vymahani
souteéznich pravidel (vC. leniency)

- pravo poskozenych na nahradu skody, jehoz
prosazovani rovnéz prispiva k ucinné soutezi

European Commission, 12
DG Competition, Private Enforcement Unit
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post-PFLEIDERER

e National Grid (High Court, Londyn) — zaloba o
nahradu sSkody proti ucastnikim kartelu ve véci
PISU (plynem izolovana spinaci ustroji); soud
pozadal Komisi o nazor dle 15(3) Narizeni 1

e Donau Chemie (predbézna otazka rakouského
kartelového soudu k Soudnimu dvoru — rijen 2011)

e EnBW v. Komise (pristup do spisu Komise ve véci
PISU na zakladé Narizeni 1049; Tribunal)

European Commission, 13
DG Competition, Private Enforcement Unit
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Kolektivni zaloby o nahradu skody

e Skupinové zaloby / zaloby podané v zastoupeni

e Nekonecna politicka debata:
- americké ,class actions” / ,,evropské pravni tradice”
- nebezpedi spekulativnich / Sikandznich zalob
- otazka financovani (,,contingency fees”, atd.)
- soudni / mimosoudni feseni sporu

e Alternativni modely v praxi: postoupeni naroku na
nahradu skody

European Commission, 14
DG Competition, Private Enforcement Unit
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http://ec.europa.eu/competition/anti
trust/actionsdamages/index.html

European Commission, 15
DG Competition, Private Enforcement Unit





